The argument that torture could be permissible in exceptional cases, such as the fight against terrorism, has been increasingly present in the rhetoric of politicians. President Trump's belief in the effectiveness of torture has renewed the debate about how far interrogators may go to extract information as part of counter-terrorism measures. Added to this his nomination of Ms Gina Haspel for the position of director of the Central Intelligence Agency, where Ms Haspel has been accused of being involved in the torture of terrorist suspects, and the debate over what constitutes torture and what is permissible in the fight against terrorism is reignited. This article firstly considers whether there has been any evolution with regards to the understanding of which acts constitute torture, and in particular whether severe pain and suffering remains a requirement for an act to constitute torture. Secondly, it enquires whether any limitation of the prohibition of torture is permissible in the fight against terrorism, in light of the universal condemnation of terrorism and the threat it poses to global peace and security.
Introduction
There have been, and are now, certain foreign nations . . . which convict individuals with testimony obtained by police organizations possessed of unrestrained power to seize persons . . . hold them in secret custody and wring from them confessions by physical or mental torture. So long as the Constitution remains the basic law of this Republic, America will not have that kind of government. 1 In the years since the statement by the United States (US) Supreme Court in Ashcraft v Tennessee and after the terrorist attacks of 9/11, there may be doubts as to whether this statement holds true. Terrorism has become a massive threat to global peace and security and is universally condemned.
2 The statistics are In Europe, terror attacks perpetrated by assailants who had sworn allegiance to the Islamic State of Iraq and Syria seemed to continue unabated. 6 In 2016, bomb blasts shook Brussels, 7 terrorists killed an elderly priest at a church in Normandy, France by stabbing him in the chest and slitting his throat 8 and a truck deliberately ploughed into a crowd in Nice, France, killing 84 people and injuring hundreds. 9 In November 2016, bombings and mass shootings erupted at various venues in Paris, killing close to 130 people and injuring hundreds more. 10 In 2017, a van hit pedestrians on London Bridge, before three men exited the vehicle and began stabbing people in nearby market, while an attack in Manchester left 22 people dead and 59 injured after a suicide bomber targeted children and young adults at a concert.
11
The United Nations Security Council (UNSC) has taken measures which are legally binding on all states to address terrorism as a threat to global peace and security. 12 For example, resolution 1373 of 2001 is binding on all states and requires all member states to make terrorism a serious crime in domestic legisterrorist is the modern era's hosti humani generis -an enemy of all mankind'). 3 AL JAZEERA. At least 11 civilians killed in Boko Haram attack, 2 September 2017, [online] . Available at: http://www.aljazeera.com/news/2017/09/11-civilians-killed-bokoharam-attack-170902043943431.html. Accessed: 1 October 2017. 4 BERI, Ruchita. Rise of Terrorism in Africa. Institute for Defence Studies and Analyses, 13
April 2017, [online] . Available at: http://www.idsa.in/idsacomments/rise-of-terrorism-inafrica_rberi_130417. Accessed: 1 October 2017; FOX NEWS. Al-Shabab fighters attack African Union convoy in southern Somalia, killing at least 8, 30 July 2017, [online] . Available at: http://www.foxnews.com/world/2017/07/30/al-shabab-fighters-attack-africanunion-convoy-in-southern-somalia-killing-at-least-8.html. Accessed: 1 October 2017. 5 AL JAZEERA. Kenya: Nine beheaded in suspected al-Shabab attack, 9 July 2017, [online] .
Available at: http://www.aljazeera.com/news/2017/07/kenya-attack-170708103555604. html. Accessed: 1 October 2017. 6 TIME MAGAZINE. A Timeline of recent terror attacks in Europe, 20 December 2016, [online] . Available at: http://time.com/4607481/europe-terrorism-timeline-berlin-parisnice-brussels/. Accessed: 1 October 2017. 7 Ibid. 8 Ibid. 9 Ibid. 10 BBC NEWS. London Bridge attack: timeline of British terror attacks, 19 June 2017, [online] . Available at: http://www.bbc.com/news/uk-40013040. Accessed: 1 October 2017. 11 Ibid. 12 See art 25 of the United Nations Charter, 1945, which states that all members of the United Nations 'agree to carry out and accept the decisions of the Security Council in accordance with the present Charter. ' lation. 13 Resolution 1624 of 2005 confirms the imperative to fight terrorism in all its forms and manifestations by all means in accordance with the UN Charter, condemns terrorism in all its forms and manifestations as unjustifiable and one of the most serious threats to peace and security, and affirms that states must take all necessary and appropriate measures in accordance with international law to protect the right to life. 14 The US Central Intelligence Agency (CIA) reportedly began using 'enhanced interrogation techniques' after the terrorist attacks of 11 September 2001 (9/11). 15 According to reports of the International Committee of the Red Cross (ICRC), interrogation sessions of detainees in Abu Ghraib and Guantanamo Bay included ill-treatments such as deprivation of sleep, food and water, exposure to extreme levels of heat and cold, stress and standing positions, waterboarding, sexual degradation and other cruel treatments which amounted to torture. 16 Furthermore, while torture was banned by President Obama as an interrogation technique in 2009, President Trump has publicly supported the use of torture.
17
In April 2018, Trump formally notified Congress of his nomination of Gina Haspel as the next director of the CIA. 18 Ms Haspel has been accused of playing a This article will firstly consider state practice with regards to which acts constitute torture under the Convention Against Torture (CAT), specifically the interpretation of 'severe pain and suffering' as set out in the definition of torture in the CAT. Secondly, it will consider whether a limitation of the prohibition of torture is possible in the fight against terrorism. In this regard, section 2 will provide an overview of the development of a definition of torture under international law. Section 3 will consider whether the element of severe pain and suffering is required for an act to constitute torture. 22 Finally, section 4 will evaluate whether any limitation of the prohibition of torture is possible in the fight against terrorism.
The Definition of Torture under International Law
Before the CAT came into force in 1987, there was no treaty definition of torture and / or cruel, inhuman or degrading treatment or punishment, although this conduct was prohibited under various regional and international treaties. These treaties provided that no-one shall be subjected to torture or to inhuman or degrading treatment or punishment, and that no derogation from the prohibition of torture is permitted, even in times of public emergency which threatens the life of the nation. 23 The 25 This illustrated a strong link between torture and the infringement upon human dignity (e.g. by using the word 'degradation'), and it seemed to imply that torture and cruel, inhuman or degrading punishment are regarded as particularly severe forms of exploitation and degradation, in the same category as slavery.
The first attempt to define torture in an international instrument was in 1975, when the United Nations General Assembly (UNGA) adopted the Declaration on the Protection of All Persons from Being Subjected to Torture or Other Cruel, Inhuman or Degrading Treatment or Punishment (the Declaration). 26 In terms of the Declaration: 1…torture means any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted by or at the instigation of a public official on a person for such purposes as obtaining from him or a third person information or confession, punishing him for an act he has committed or is suspected of having committed, or intimidating him or other persons. It does not include pain or suffering arising only from, inherent in or incidental to, lawful sanctions to the extent consistent with Standard Minimum Rules for the Treatment of Prisoners.
2. Torture constitutes an aggravated or deliberate form of cruel, inhuman or degrading treatment or punishment.
27
As the Declaration was a non-binding instrument, the UNGA agreed in 1977 that work on a binding treaty prohibiting torture should commence. Finalising a binding treaty proved far more timeous than was the case with the Declaration -the CAT was only adopted by the UNGA in 1984 and entered into force in 1987, more than ten years after the Declaration. 28 The definition of torture in the CAT adopted many elements of the Declaration, and, as at June 2017, it has of public emergency which threatens the life of the nation... ' . See further Art 5 (2) any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted by or at the instigation of a public official on a person for such purposes as obtaining from him or a third person information or a confession, punishing him for an act he or a third person has committed or is suspected of having committed, or intimidating or coercing him or a third person or for any reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity. It does not include pain or suffering arising only from, inherent in or incidental to lawful sanctions.
Although at first glance the definition of torture in the CAT seems similar to the definition in the Declaration, the CAT amended the scope of the definition of torture in various ways.
30 Important for purposes of the present discussion, Review, 1994, vol. 17, pp. 314-315. the CAT omitted the paragraph stating that torture constitutes an aggravated or deliberate form of cruel, inhuman or degrading treatment or punishment.
31
This was possibly the first signal of a move away from the focus on the degree of torture constituting either torture or cruel, inhuman or degrading treatment or punishment. The CAT did not attempt to define cruel, inhuman or degrading treatment or punishment and left it to signatory states to prevent acts of cruel, inhuman or degrading treatment or punishment in their territories. 32 Article 16 of the CAT required that torture must be defined as a specific crime by states in their domestic legislation. Today, torture is widely prohibited in various regional conventions and the domestic legislation of states. 33 Further, in terms of the definition of torture in the CAT, the four elements of torture are: severe pain or suffering; intent; purpose; and state involvement.
34 This article will focus on whether conduct must constitute severe pain or suffering, as stated in article 1 of the CAT to qualify as torture prohibited under international law. In other words, does state practice subsequent to the adoption of the CAT support this requirement as an element of conduct constituting torture under this convention?
35
After this enquiry, it will then be evaluated whether any limitation of the prohibition of torture, for example the use of 'less severe' methods, is possible in the fight against terrorism.
Severe pain and suffering as an element of torture
The reference to 'severe pain and suffering' as an element of the definition of torture features in both the Declaration and the CAT. While the Declaration also refers to the degree of the torture involved, stating that torture is an aggravated or deliberate form of cruel, inhuman or degrading treatment or punishment, the CAT omits that reference. The question therefore arises as to whether severity is a requirement for pain and suffering to constitute torture and, closely related to this, whether there is an element of 'aggravation' or 'deliberation' required to elevate cruel, inhuman or degrading treatment or punishment to torture. This is important as it may be argued that certain conduct, for example subjecting terrorist subjects to wall-standing or hooding used as part of counter-terrorism measures, is not 'severe' enough to constitute torture.
With regards to domestic legislation, although pain and suffering in some form is included in all national legislation reviewed, legislation differs with regard to the severity element. Some national legislation includes the severity element: in South Africa, Kenya and Uganda, national legislation requires severe pain and suffering to constitute torture. 36 In Cameroon, the Criminal Code 35 See draft conclusion 7 of the International Law Commission Report on the work of the 66th session, 5 May -6 June 2014 and 7 July -8 August 2014, A/69/10, Supplement no 10, p. 240, in terms of which state practice includes 'the conduct of States "on the ground", diplomatic acts and correspondence, legislative acts, judgements of national courts, official publications in the field of international law, statements on behalf of States concerning codification efforts, practice in connection with treaties and acts in connection with resolutions of organs of international organizations and conferences. ' See article 31(3)(b) of the Vienna Convention on the Law of Treaties, 1969, which provides that 'any subsequent practice in the application of the treaty which establishes the agreement of the parties regarding its interpretation' can be taken into account for the purposes of treaty interpretation. 36 In South Africa, art 3 of the Prevention of Combating and Torture of Persons Act 1 of 2013 defines torture as 'any act or omission, by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person…' In Kenya, sec 51(4) of the National Intelligence Service Act (note 33 above) similarly defines torture as 'any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person…' Further, in Kenya, sec 2 of the National Police Service Act and sec 51 of the National Intelligence Service Act (note 33 above) provides that '[c]ruel, inhuman and degrading treatment or punishment means 'a deliberate and aggravated treatment or punishment not amounting to torture, inflicted by a person in authority or the agent of the person in authority against a person under his custody, causing suffering, gross humiliation or debasement to the per-requires pain or severe suffering for an act to constitute torture (thus restricting severity to the suffering but not the pain). 37 The Democratic Republic of the Congo's Law Criminalising Torture requires intent and severe pain or suffering, whether physical or mental. 38 Canadian legislation refers to the severity of the pain and suffering, defining torture as 'any act or omission by which severe pain or suffering' occurs. 39 Latvia requires that the acts must cause 'particular' pain or suffering to victims while Greece and Luxembourg use the word 'acute' instead of 'severe. ' 40 In Uganda, severe pain and suffering includes the intentional or threatened infliction of physical pain or suffering, the administration or threatened application of mind-altering substances 'or other procedures calculated to disrupt profoundly the senses or the personality, ' as well as the threat of imminent death. 41 Further, the definition includes not only such threats to the victim, but also the threat that another person will suffer this fate. Accordingly, the definition is wide and does not seem to require actual physical pain and suffering.
In Algeria, the definition of torture requires severe pain and suffering. 42 In Armenia, the Criminal Code defines torture as causing strong pain or physical or mental suffering and distinguishes between degrees of torture. 43 In Sri Lanka, an act which causes severe pain, whether physical or mental, constitutes torture, but the reference to suffering is omitted. 44 In the Philippines, torture refers to an act by which severe pain and suffering, whether physical or mental, is intentionally inflicted. 45 The US, as a condition for ratifying the CAT, submitted formal understandings including a more precise definition of mental torture, and argued that only extreme forms of pain or suffering amount to torture.
46
In Mexico, the definition of torture refers to severe pain and suffering, whether physical or mental. 47 In the UK, torture is prohibited in the Criminal Justice Act which refers to severe pain and suffering. 48 In France, the Ministry of Justice circular of 14 May 1993 on the Criminal Code that came into force on 1 March 1994 supports the definition in article 1 of the CAT as well as the requirement of severity. 49 Croatia requires physical or mental pain or severe physical or mental suffering to constitute torture. 50 Egyptian law imposes no requirements with regard to the degree or extent of pain or suffering. 51 The Greek Penal Code refers to 'acute' instead of severe, and torture is broadly defined to include any systematic infliction of acute physical pain or physical exhaustion endangering The Turkish Penal Code contains a comprehensive reference to torture. It devotes part 3 of its legislation to 'Torture and Torment. ' 54 While it does not require severity of an act to constitute torture, it provides for a range of acts ranging from torture to torment, implying separation by degree. 55 It criminalises any act incompatible with human dignity which causes a person to suffer physically or mentally or affects the person's ability to act of his own will. 56 The element of severity appears from a section that specifically provides for aggravated torture on account of its consequences, namely where the torture causes permanent physical or mental impairment, death or the loss of a child where the victim is a pregnant woman.
57 It further prohibits 'torment' with harsher penalties should such torment be against a child, a person who is physically or mentally incapable of defending himself, a pregnant woman or the family of the perpetrator. 'Torment' is, however, not defined. beating or by any other violent actions in the section dealing with torture, which does seem to refer to a degree of severity. 61 The German Constitution provides that a detained person 'may not be subjected to mental or physical ill-treatment. ' 62 Accordingly, the national legislation of various states is inconsistent with regards to the severity element, but consistent in relation to the inclusion of a form of pain and suffering in the definition of torture.
63
In national case law, the severity element was evident when deeming certain acts as torture. In the 1995 case of Xuncax v Gramajo, a US federal district court deemed a combination of blindfolding, repeated acts of rape, burning with cigarettes, beating, and lowering into a foul-smelling pit during interrogation by the Guatemalan military to be torture.
64 This is consistent with the US view discussed above that severity is a requirement for torture. As regards matters before the African Commission, the Commission found in the Abdel Hadi case that the treatment of persons with the aim of extracting confessions from the victims and as punishment for the killing of policemen, which ranged from 'severe beating with whips and sticks, doing the Arannabb Nut (rabbit jump), heavy beating with water hoses on all parts of their bodies, death threats, forcing them to kneel with their feet facing backwards in order to be beaten on their feet and asked to jump up immediately after, as well as other forms of ill-treatment' which resulted in serious physical injuries and psychological trauma, amounted to torture.
65
The case law of regional treaty bodies, however, placed less emphasis on the requirement of severity and seemed to illustrate a move towards the prohibition of torture in the absence of physical violence (including the threat of violence and mental torture). In this regard, the practice of the Human Rights Committee (HRC) in deciding torture cases under the Optional Protocol to the ICCPR illustrates that the HRC did not distinguish clearly between torture and cruel, inhuman and degrading treatment or punishment or clarify when a torturous act would be regarded as severe. 66 In the Estrella case, for example, the complainant, a pianist, was subjected to severe physical and psychological torture, including the threat that his hands would be cut off by an electric saw in an effort to force him to admit subversive activities. 67 The HRC found a contravention of the pro- hibition of torture and cruel, inhuman and degrading treatment or punishment under the ICCPR, as well as a contravention of the complainant's right to human dignity as he was detained under inhuman prison conditions during the first days of his detention. 68 In the Cabreira case, on the other hand, despite detailed allegations of torture (including beatings, near-drownings and lack of food), the HRC found only a contravention of the complainant's right to human dignity.
69
In the Bequio case the HRC found a violation of the prohibition of torture and cruel, inhuman and degrading treatment or punishment in the ICCPR, as well as a contravention of the complainant's right to human dignity, not on the basis of torture but on the basis that the complainant had 'not been treated in prison with humanity and with respect for the inherent dignity of the human person. '
70
Later decisions also took into account the personal circumstances of the relevant victim. For example, it would appear that in cases where there was evidence of severe torture or the victim was elderly and suffered from medical conditions, the HRC was more likely to use the word 'torture' in its decisions. In the Peñar-rieta case the victim was in poor health and had a skull fracture which did not receive medical attention for some time. He was also subjected to severe torture, including physical beatings, electric shocks and immersion in water, and the torture was proven by medical certificates. 71 The HRC stated in its decision that the victim had been subjected to 'torture and inhuman treatment. '
72
The decisions of the Committee against Torture, established to monitor the application of the CAT, have not dealt with the difference between torture and other forms of cruel, inhuman or degrading conduct or treatment, and the definitional threshold between the two forms of conduct remains as unclear as it was when the CAT was adopted. 73 that, as mental torture is included within the definition of torture in the CAT, the threat of torture or mock executions may itself amount to psychological torture. 74 With regard to psychological torture, where captured Taliban and al Qaida operatives were allegedly subjected to physical and psychological 'stress and duress' techniques, including being deprived of sleep for long periods, held blindfolded or hooded or bound in akward, painful positions, this would then arguably constitute torture. 75 Early case law of the European Commission (EC) in deciding contraventions under the ECHR points to a tendency to distinguish torture from cruel, inhuman and degrading treatment or punishment by the degree of suffering involved. For example, in the Greek case in 1969 the EC considered the concept of torture and its relationship to the concept of inhuman treatment and degrading treatment. 76 In its report, the EC described torture as 'an aggravated form of inhuman treatment. ' 77 The EC, therefore, distinguished between torture and inhuman treatment on the basis of aggravation. Furthermore, in dealing with the deplorable conditions in Greek detention facilities where political prisoners were kept, the EC held that degrading treatment or punishment constitutes a category by itself requiring severe humiliation or coercion of a person to act against his or her own will or conscience.
78
In other instances, the EC and the European Court of Human Rights (ECtHR) have characterised the same conduct as constituting either torture or cruel, inhuman and degrading treatment or punishment. In the case of Ireland v United Kingdom, suspected terrorists were subjected to wall-standing, hooding, subjection to noise, deprivation of sleep and deprivation of food and drink. The EC was of the view that the combined use of these five techniques of interrogation constituted torture. 79 The ECtHR, on the other hand, determined that, while the use of these techniques constituted inhuman and degrading treatment, the techniques 'did not occasion suffering of the particular intensity and cruelty implied by the word torture as so understood. ' 80 The ECtHR seemed, thus, to follow the same line of thinking as the EC in the Greek case, distinguishing between torture and inhuman and degrading treatment on the basis of the degree of suffering involved.
81
Selmouni v France marked a departure from the previous thinking of the ECtHR discussed above. The complainant was arrested for drug trafficking and alleged that he was subjected to ill-treatment while in police custody, including assault, indecent assault and threats of violence. 82 In order to determine whether a particular form of ill-treatment should be qualified as torture, the court was of the view that it must have regard to the distinction between torture and inhuman or degrading treatment as set out in article 3 of the ECHR. It noted that it remains to be established whether the pain or suffering inflicted on Mr Selmouni can be defined as 'severe' within the meaning of Article 1 of the CAT. The court, however, was of the view that this 'severity' is relative, and it depends on all the circumstances of the case, including the duration of the treatment, its physical or mental effects, the sex, age and state of health of the victim. 83 The court stated that the CAT is a 'living instrument which must be interpreted in the light of present-day conditions. ' 84 Accordingly, certain acts, which had in the past been classified as inhuman and degrading treatment and not 80 See Ireland v the United Kingdom, Application no 5310/71, ECHR, judgement, 18 January 1978, para 167: 'In order to determine whether the five techniques should also be qualified as torture, the Court must have regard to the distinction, embodied in Article 3 (art. 3), between this notion and that of inhuman or degrading treatment. In the Court's view, this distinction derives principally from a difference in the intensity of the suffering inflicted. ' Although the five techniques, as applied in combination, undoubtedly amounted to inhuman and degrading treatment, although their object was the extraction of confessions, the naming of others and/or information and, although they were used systematically, they did not occasion suffering of the particular intensity and cruelty implied by the word torture as so understood. According to the Court, the notion of torture was characterised by "a special stigma" attaching to "deliberate inhuman treatment causing very serious and cruel suffering". 81 Ireland case (id.), pp. 60-63. In the Separate Opinion of Judge Zekia (dissenting), he did not share the view that extreme intensity of physical or mental suffering is a requisite for a case of ill-treatment to amount to 'torture' as contemplated in art 3 of the ECHR and that all the relevant circumstances should be considered. He advocated a more subjective definition taking into account 'the nature of ill-treatment inflicted, the means and methods employed, the repetition and duration of such treatment, the age, sex and health condition of the person exposed to it, the likelihood that such treatment might injure the physical, mental and psychological condition of the person exposed. torture, could be classified differently in future. 85 It noted that the increasingly high standard being required in the area of the protection of human rights and fundamental liberties 'inevitably requires greater firmness in assessing breaches of the fundamental values of democratic societies. ' 86 It has been argued that the court was indicating that it may then consider the mixed physical and psychological pressures involved in the five interrogation techniques to which terrorist suspects were subjected in the Northern Ireland case, as torture. 87 Furthermore, in response to Israel's country report in 1997, the concluding observation of the Committee on Torture stated that the following methods of interrogation all constituted torture: restraining in very painful conditions; hooding; sounding of loud music or sleep deprivation for prolonged periods; threats, including death threats; violent shaking; and 'using cold air to chill. ' 88 In this regard, the InterAmerican Commission of human Rights (IACHR) has similarly supported a broad interpretation of the prohibition of torture and the right to humane treatment during anti-terrorist initiatives. 89 This included a consideration of detention conditions of suspected terrorists and the treatment of persons in situations of particular vulnerability, including women, children and non-nationals, especially when considering conduct during interrogations of such persons by state agents. 90 In the various cases before the IACHR, it made no reference to severity or aggravation being a requirement to constitute torture.
91
In the case of Durant and Ugarte v Peru decided by the IACtHR in 2000, the complainants were arbitrarily arrested and incarcerated on suspicion of participation in terrorist acts, and both were killed during a prison riot by the use of excessive force by Peruvian armed forces. 92 The court was of the view that forced disappearance and the disproportionate and unjustified use of force alone are 85 Id.,  insufficient for a finding of torture, cruel, inhumane, or degrading treatment. 93 In his partially dissenting opinion, Judge De Roux Rengifo asserted that it may be concluded that the victims suffered severe mental and physical anguish between the time of the riot suppression efforts and the time of their deaths so as to amount to cruel, inhumane, or degrading treatment.
94
From the evaluation above, it appears that the severity requirement may no longer be regarded by regional commissions and courts as an integral requirement for conduct complained of, to constitute torture. Furthermore, the practice of the EC and the ECtHR illustrate that the distinction between torture and cruel, inhuman or degrading treatment or punishment is disappearing, as conduct which used to constitute inhuman treatment may now constitute torture. Moreover, it is recognised that torture is relative to the personal circumstances of the victim concerned. The result of this is that certain conduct cannot be excluded from prohibited torture on the basis that it does not meet the severity threshold under the CAT. The second enquiry is whether the prohibition of torture can be limited during counter-terrorist measures, and this will be considered in section 4 below.
The Prohibition of Torture and the Prohibition of Terrorism
Torture remains widespread despite its official prohibition. 95 After 9/11, it was alleged that the protection of human rights compromises the ability of states to respond to terrorism. Torturing suspected terrorists was suggested to be a legitimate tool which should be allowed in extreme cases to extrapolate important information from terrorist suspects, in particular where the torturing of one or more terrorists might save hundreds of lives. 96 on terror. 97 It was argued that there are 'very unpleasant but very real cases in which we are morally permitted -indeed morally compelled -to do terrible things. ' 98 Related to this is the argument that leaders may violate morality in order to secure the good of the communities they protect.
99
Certain question arise in this context. Firstly, can it be argued that the limitation of the human rights of one individual should be sacrificed for the good of the many, in the context of terrorist attacks threatening the life of a nation -in other words, a utilitarian argument? Secondly, if the prohibition of terrorism and the prohibition of torture are both norms of jus cogens which allow no derogation, is there a norm conflict when both norms are applied to the same situation, and can this be resolved through the limitation of one of the norms, namely the prohibition of torture?
The utilitarian argument
The utilitarian argument emphasises bringing about 'the greatest amount of good for the greatest number. ' 100 The ticking time-bomb scenario will be used as an example of using this argument as support for limiting the prohibition of torture in the fight against terrorism. In this scenario, a terrorist has placed a bomb in a large city that will cause catastrophic loss of life. 101 The terrorist is the only person who knows where the bomb is and how to defuse it. Can the prohibition of torture be limited in order to allow actions that would amount to torture in order to extract the information from the terrorist? Authors have argued that this is the kind of situation in which torture 'is not merely permissible but morally mandatory' and that, in this scenario, there is no reason not to torture the terrorist.
102 Indeed, Dershowitz notes that, in this situation, where it concerns the violation of the rights of a single criminal individual to save the lives of thousands of innocent people, most people would agree that torture is allowed. There are many difficulties with the ticking time-bomb scenario. Firstly, this scenario is entirely hypothetical and rests on numerous untested assumptions.
104
What is assumed is the certainty of guilt, the proportionality of the crime to the consequence (that there will be major loss of life), necessity (that there are no other options available), efficacy of torture (that a response will be elicited and that response will be truthful) and control (the torture itself must be applied in a controlled manner so that it meets its objective and nothing more). 105 The likelihood of such a clear-cut situation occurring is minimal.
106 Accordingly, it seems doubtful that this scenario, disregarding the rights of one in order to allegedly preserve the rights of many, can be used to extrapolate a general exception or limitation to the use of torture.
107
In addition to the above, in 2006 the German Federal Constitutional Court made it clear that that collective goods may not, under any circumstances, outstrip individual rights, and afforded individual liberty a higher stake than collective security. 108 The matter heard by the Constitutional Court concerned a complaint regarding the constitutionality of section 14(3) of the Aviation Security Act (Luftsicherheitsgesetz), which entered into effect on 15 January 2005 (the Aviation Security case).
109 Sections 14(3) and (4) of this act stated as follows:
(3) The direct use of armed force is permissible only where it must be assumed under the circumstances that the aircraft is intended to be used against human lives, and where this is the only means to avert the imminent danger.
(4) The measure pursuant to subsection 3 can only be ordered by the Federal Minister of Defence, or in the event of the Minister of Defence having to be represented, by the member of the Federal Government who is authorised to represent the Minister.
Sections 14(3) and (4) therefore empowered the Minister of Defence to order that a passenger airplane be shot down, if it could be assumed that the aircraft would be used as a weapon against the lives of others and downing the aircraft morally bankrupt -it is the only conclusion that makes sense. is the only means of preventing this danger.
110 Such an action would necessarily involve a weighing of rights: weighing the lives of the people in the plane against the lines of those on the ground, and using the presumptive rescue of those on the ground as justification for the death of those innocent citizens in the aircraft.
111
This case turned on the right to human dignity and the right to life as guaranteed by the German Constitution. The right to human dignity enjoys a prominent position in German law. The incorporation of the right to human dignity as the first clause of the German Constitution was shaped to a great extent by the reaction against Nazi ideology and practice during the Second World War and the horrors of the Holocaust. 112 In this regard, article 1 of the German Constitution emphasises that the right to human dignity is inviolable and inalienable.
113
While the right to human dignity is absolute, however, the right to life is subject to restriction by means of the specific enactment of a statute. 114 In the Aviation Security case, the court noted that any statute that restricts the fundamental right to life must be regarded in the light of the guarantee of human dignity.
115
The court found that the provisions of the Aviation Security Act which authorised armed forces to shoot down aircraft that were intended to be used as weapons in crimes against human lives, were incompatible with the fundamental right to life and with the guarantee of human dignity to the extent that the use of armed force affected persons on board the aircraft who were not participants in the crime.
116 Furthermore, the court stated that a state may not protect a major- ity of its citizens by intentionally killing a minority -in this case, the crew and the passengers of a plane.
117 A weighing up of lives against lives, according to the standard of how many people are possibly affected on the one side and how many on the other side, is impermissible.
118 It has been argued that the court's reasoning for striking down the impugned provisions of the Aviation Act focused on the right to human dignity and not the right to life, and as such, the decision effectively decoupled the right to human dignity from the right to life. The court could thus have limited the reasoning to the human dignity clause alone without relying on the right to life in article 2(2) of the German Constitution.
119
The Aviation Security case illustrates that the right to human dignity is absolute, inviolable and indivisible in all circumstances -whether a possible limitation of the right is contemplated towards the achievement of a greater good, makes no difference. Accordingly, there is no scope for the limitation of the prohibition of torture by arguing that the rights of one terrorist should be sacrificed for the rights of many civilians, or that the limitation of the prohibition of torture is justified as it is for the greater good, i.e. the fight against terrorism. The next paragraph will consider whether a limitation of the prohibition of torture is possible where there is a norm conflict, i.e. where both the prohibition of the use of torture and the prohibition of terrorism are jus cogens or peremptory norms from which no derogation is permitted.
The prohibition of the use of torture and the prohibition of terrorism

Jus cogens norms
The prohibition of terrorism has attained the status of a jus cogens norm. 120 In terms of article 53 of the Vienna Convention on the Law of Treaties: …a peremptory norm of general international law (jus cogens) is a norm accepted and recognized by the international community of states as a whole as a norm from which no derogation is permitted and which can be modified only by a subsequent norm of general international law having the same character.
121
State practice supports the prohibition of terrorism as a norm of customary international law, and therefore a norm of general international law.
122 International treaties and protocols criminalising terrorist conduct enjoy widespread rati- Accordingly, this discussion is based on the premise that both the prohibition of torture and the prohibition of terrorism are norms of jus cogens from which no derogation is permitted. The question arises whether, and how, a possible legal antinomy or norm conflict should be resolved. A legal antinomy arises where two contrary legal commandments cannot be applied in their entirety to the same situation, and the normative conflict must be solved by either harmonising the competing norms or applying one to the detriment of the other. 130 In situations of antinomy, solving the conflict may involve the invalidity or the limitation of one of the norms or the maintenance of both as valid after the antinomy has been solved. 131 It may further involve a weighing of the norms concerned, i.e. specifying the interests protected by the competing norms and assigning relative weights to each interest. 132 The underlying norms protected by the prohibition of terrorism and the prohibition of torture will thus be considered in evaluating whether there is any justification for the limitation of the prohibition of torture in the fight against terrorism.
Jus cogens norms have certain characteristics -they seek to protect fundamental, basic or higher interests, or fundamental humanitarian values, are hierarchically superior and are universally applicable. 133 One of the fundamental values pro-tected by jus cogens norms is the right to human dignity. 134 The fundamental nature of the right to human dignity was illustrated in section 4.1 above. Both the prohibition of terrorism and the prohibition of torture protect this right. Acts of terrorism are committed with the intent to spread fear amongst innocent civilians. 135 This infringes on the basic right to human dignity and the right of human beings not to be used as instruments for the furtherance of a political or ideological goal.
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As regards torture, according to a report by Amnesty International, '[e]very time a helpless individual is being tortured, our own dignity and humanity is being has a higher rank in the international hierarchy than treaty law and customary rules. Recent Developments. Georgetown Journal of International Law, 2015, vol. 46, p. 589. 609. diminished and degraded' and there is no act which is 'more a contradiction of our humanity than the deliberate infliction of pain by one human being on another, the deliberate attempt over a period of time to kill a man without his dying. ' 137 Case law supports the argument that no derogation from the right to human dignity is supported, in finding that the prohibition of torture is absolute even in the context of counter-terrorism measures. In domestic jurisprudence, the Spanish Supreme Court condemned the use of torture and ill-treatment, including physical abuse and threats, against terrorist suspects during incommunicado detention. 138 In Public Committee Against Torture in Israel v the State of Israel, the Supreme Court of Israel rejected the Government's arguments on possible justifications for the use of physical means during the interrogation of individuals suspected of hostile terrorist activities. 139 Israel's High Court of Justice found that 'lighter forms' of torture, such as shaking, are not allowed during the interrogation of suspects of terrorism, even if they were going to prevent foreseeable attacks planned in the near future. 140 In other cases, the ECtHR has confirmed that, even in the most difficult circumstances such as the fight against terrorism, torture and inhuman or degrading treatment or punishment are prohibited in absolute terms irrespective of the conduct of the person concerned.
141 Any limitation of the prohibition of torture is a slippery slope and opens the door to government abuse. For example, after the Landau Commission of Inquiry of 1987 permitted 'moderate physical pressure' in the interrogation of detainees suspected of hostile terrorist activity, the Israeli human rights group B'Tselem estimates that security services used torture against 85% of Palestinian detainees under interrogation. 
